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U.S. Customs Service 
Treasury Decision 


19 CFR Part 113 
(T.D. 88-72) 


CUSTOMS REGULATION AMENDMENT RELATING TO 
CUSTOMS BONDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule, correction. 


SUMMARY: A document was published in the Federal Register as 
T.D. 88-72 (53 F.R. 45901) on November 15, 1988, amending Part 
113, Customs Regulations (19 CFR 113) as they relate to Customs 
Bonds. This document corrects a paragraph designation in that doc- 
ument which was incorrect. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Reg- 
ulations and Disclosure’ Law Branch, (202) 566-8237. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A document, published in the Federal Register as T.D. 88-72 (53 
F.R. 45901) on November 15, 1988, amended Part 113, Customs Reg- 
ulations relating to Customs Bonds. A different document, pub- 
lished earlier in the year had also amended that part and 
redesignated certain paragraphs of that part. When T.D. 88-72 was 
published, one of the paragraphs in the regulation it amended was 
misidentified. This document corrects that error by properly identi- 
fying the paragraph which was amended by T.D. 88-72. 


CoRRECTION 


On page 45902 of the document, in the Amendment to the Regu- 
lation portion, in the third column, the reference to § 113.63(g)(1) 
should be changed to read § 113.63(h\(1). 


Dated: August 1, 1989. 
Katuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, August 16, 1989 (54 FR 33672)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 14, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-82) 


Vessels: Incomplete application for relief from vessel repair duties. 


Date: March 14, 1989 
File: VES-13-18-CO:R:P:C 
110003 GV 
Deputy Assistant Regional Commissioner 
Commercial Operations 
c/o Regional Commissioner 
New Orleans, Louisiana 70130-2341 
FROM : Chief, Carrier Rulings Branch. 
SUBJECT: Houston Vessel Repair Entry Number C53-0001999-5 
M/V Paul Buck 


Your memorandum dated January 12, 1989, forwarded with docu- 
ments attached, sought our advice on the above referenced vessel 
repair entry. 

The application under consideration, although submitted timely, 
failed to include the certifications required of an application (see 19 
CFR 4.14(d)(1)G)) and documenting evidence (see 19 CFR 4.14(d)iv)). 
As a result, the application was considered incomplete and denied 
in full. 

In response to the denial, the party seeking relief sent in signed 
copies of the originally submitted certifications (the requisite lan- 
guage set forth in § 4.14(d)(1)(i) was still missing) and a copy of an 
American Bureau of Shipping (ABS) report which should have been 
submitted with the corresponding ABS invoice as part of the origi- 
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nal application. The party seeking relief is now asking for a “recon- 
sideration” of the original application. 

We concur in your opinion that the lack of proper certifications 
(or for that matter the lack of any requirement for an application 
set forth in 19 CFR 4.14(d)(1)) makes an application invalid/incom- 
plete. Unless steps are taken to validate/complete the application 
within the requisite time frame (i.e., within 60 days from the date of 
first arrival of the vessel or before the expiration of any extension 
of time granted under 19 CFR 4.14(b)(2)(ii)) the entry would be sub- 
ject to immediate liquidation upon the expiration of the allotted 
time period. In addition, since such a liquidation would not be a de- 
cision on the merits of the entry, the party seeking relief would for- 
feit the right to file a petition. 

In regard to “untimely” applications (i.e., not submitted within 
the requisite time frame) our position as stated above would be the 
same. As far as denials of requests for extensions to file applica- 
tions/petitions are concerned, liquidation should only take place af- 
ter the 60-day filing period has expired. In other words, if a request 
for an extension is made and denied prior to the expiration of the 
60-day filing period, the applicant should still get the benefit of the 
time remaining, if any, to perfect the application. If a request for an 
extension is made on or after the expiration of the 60-day filing pe- 
riod, it should be denied and liquidation should commence 
immediately. 

The two Headquarters decisions cited by the applicant in support 
of her position that applications should be cénsidered long after the 
time for filing has expired are outdated and conflict with the cur- 
rent regulations. Furthermore, despite the request of the party 
seeking relief in this case, applications for relief of vessel repair du- 
ties are not “reconsidered.” They are, as in this case, denied as in- 
complete or untimely, or are decided on their merits in which case 
the applicant, if dissatisfied with Customs decision, may file a peti- 
tion pursuant to 19 CFR 4.14(d)(2). 

Accordingly, the application submitted for this entry remains 
denied. 
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(C.S.D. 89-83) 


Vessels: Non-segregation of dutiable from non-dutiable items on 
invoices. 


Date: April 12, 1989 
File: VES-13-18-CO:R:P:C 
110032 LLB 
TO : Chief, Technical Branch 
Pacific Region 
FROM =: Chief, Carrier Rulings Branch 
SUBJECT: Petition for Review, Vessel Repair Entry No. 
C31-0004309-1, SS Arco Alaska, CF 145 


Reference is made to the memorandum of January 30, 1989, from 
the Assistant District Director, Commercial Operations, San Fran- 
cisco, forwarding a petition for review of our earlier decision regard- 
ing this entry, dated August 25, 1988 (case number 109414). The pe- 
titioner seeks review of our recommendation for denial of relief on 
four items due to non-segregation of dutiable from non-dutiable 
items on invoices. Also denied was the cost of a new propeller 
which, although of a more efficient design, replaced a worn propel- 
ler and was thus considered a dutiable repair. Although no specific 
request for reconsideration is made regarding this item, the peti- 
tioner did forward additional technical information regarding the 
propeller design. 

C.LE. 565/55, provides that new evidence may be submitted for 
consideration when vessel repair rulings are appealed. The major 
piece of new evidence presented in this case is a telex from the for- 
eign shipyard which provides a cost breakdown for the four items in 
dispute. These items are as follows: 


1. Item 008. The-cost of preparing records relating to the an- 
nual/periodic inspections, as well as the various repair items. 
The cost of the inspection records preparation has now been 

oe from repair records preparation and should be con- 

red free. 

2. Item 109. The cost of the required opening and closing of 
the tail shaft was previously unsegregated from the larger cost 
of the propeller replacement. Of the overall cost of nearly 4.7 
million yen, some 200,000 yen has now been segregated as ap- 
plicable to the ABS tailshaft survey and should be considered 
duty-free. 

3. Item 901. The cost of opening a leaking oil strainer and re- 
newing the O-ring was previously unsegregated from the gener- 
al cost of modifying the forward deck machinery. This deficien- 
cy was noted in our earlier consideration of this item and has 
now been cured. Accordingly, only the 50,000 yen cost of the O- 
ring renewal should be considered dutiable. 
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4. Item 905. The previously unsegregated cost of renewing a 
wasted kickpipe in the otherwise duty-free radar modification 
has been cured. The 30,000 yen cost of this renewal alone 
should be considered dutiable. 


In light of the new evidence submitted and following our thor- 
ough review of same, the petition is granted in regard to the four 
above-listed items. 


(C.S.D. 89-84) 


Vessels: The transportation of dredged material from a point in the 
EEZ to another point therein or to a point within the territorial 
waters. 


Date: April 12, 1989 
File: VES 3-06 CO:R:P:C 
110063 KMF 

Category: Carriers 


Mr. JosePH A. LENCZYCKI, JR. 
GILMARTIN, Poster & SHAFTO 


One William Street 
New York, New York 10004 


Dear Mr. LENczyYckI: 

This is in response to your letter dated February 2, 1989, in which 
you request a ruling regarding the legality under 46 U.S.C. App. 
883 of a proposed operation in which you would dredge and trans- 
port sand from a point in the Exclusive Economic Zone to another 
point therein or to a point within the territorial waters. 


Facts: 


The vessel in question, the Columbus, is a suction trailing hopper 
dredge (the vessel) presently owned by B&B Dredging Corp. and 
documented under the U.S. flag with limited coastwise trade privi- 
leges granted by Section 5 of Public Law 100-329, dated June 7, 
1988 (““Pub. L. 100-329”). Prior to the adoption of Pub. L. 100-329, 
the vessel had lost its coastwise trade privileges as a result of hav- 
ing been sold foreign. 

The vessel is presently redocumented as a U.S.-flagged vessel. 
You have submitted a copy of a Certificate of Documentation issued 
by the Coast Guard on August 17, 1988, which documents the vessel 
for coastwise and registry, and states that the vessel may engage in 
“coastwise operation restricted in accordance with Public Law 
100-329 dated 07 June 1988.” 

You request a ruling that the vessel may dredge and transport 
material having commercial value in connection with beach nour- 
ishment or other programs. You state that you intend to employ the 
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vessel in beach nourishment or other programs involving the dredg- 
ing of sand (merchandise having commercial value) and the trans- 
portation on board the vessel of the dredged sand to U.S. coastal 
beach areas or to offshore points where it will be off-loaded (via 
pumps onboard the vessel) and used to restore or maintain existing 
coastal beach areas or to construct artificial islands. The sand will 
be dredged from, and the transportation of the dredged sand will 
commence at, a point that is more than three nautical miles sea- 
ward of the territorial sea baseline, but less than twelve nautical 
miles seaward of the territorial sea baseline. 


Issues: 

1. Whether this U.S.-built, U.S.-documented vessel that was for- 
merly sold foreign may be engaged in dredging in the area between 
three miles and twelve miles from the shoreline of the United 
States? 

2. Whether the transportation of the dredged material from that 
point to another point in the area between three and twelve miles 
from the shore or to a point within the area shoreward from the 
three-mile limit is coastwise trade? 

3. Whether the vessel may engage in that coastwise trade? 

4, Whether the Presidential Proclamation extending the territori- 
al waters to twelve miles alters the permissibility of this operation? 


Law and Analysis: 

1. Whether this U.S.-built, U.S.-documented vessel that was former- 
ly sold foreign may be engaged in dredging in the area between 
three miles and twelve miles from the shoreline of the United 
States? 

Section 1 of the Act of May 28, 1906 (34 Stat. 204; 46 U.S.C. App. 
292), provides that “‘a foreign-built dredge shall not, under penalty 
of forfeiture, engage in dredging in the United States unless docu- 
mented as a vessel of the United States.” In our interpretation of 
this statute, we have ruled that dredging in the United States is 
prohibited to any foreign-built dredging vessel except one of those 
named in section 2 of the 1906 Act (see Customs Service Decision 
(C.S.D.) 85-11). 

For purposes of 46 U.S.C. App. 292, “dredging in the United 
States” includes dredging in United States territorial water, gener- 
ally defined as the belt, 3 nautical miles wide, adjacent to the coast 
of the United States and seaward of the territorial sea base line, 
and certain dredging on the United States outer continental shelf 
(OCS) outside territorial waters (see C.S.D. 85-11). We have held 
that section 292 applies to dredging on the OCS only for the pur- 
poses described in section 4 (a) of the outer Continental Shelf Lands 
Act of 1953, as amended (43 U.S.C. 1333(a)). 
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Because the dredging in the instant case is being performed by an 
American-built vessel, it is not prohibited by 46 U.S.C. App. 292. 
Furthermore, because it is being performed beyond the three-mile 
territorial limit, it is not prohibited by 46 U.S.C. App. 292. 


2. Whether the transportation of the dredged material from that 
point to another point in the area between three and twelve 
miles from the shore or to a point within the area shoreward 
from the three-mile limit is coastwise trade? 

Section 883, title 46, United States Code Appendix (46 U.S.C. App. 
883), one of the “coastwise laws,” prohibits the transportation of 
merchandise between ports or places in the United States on a for- 
eign-built or foreign-owned vessel. 

Public Law 100-329 expanded the definition of coastwise trade to 
include activities that had been considered non-coastwise trade. It 
expanded the definition of coastwise trade to include “the transpor- 
tation of valueless material between two points embraced within 
the coastwise laws,” and “the transportation of dredged material, 
whether or not of commercial value, from a point or place in the 
United States or a point or place on the high seas within the “Ex- 
clusive Economic Zone” as defined in the Presidential Proclamation 
of March 10, 1983 to another point or place in the United States or 
a point or place on the high seas within the EEZ.” 

The exclusive economic zone (EEZ) is a zone contiguous to the 
United States territorial sea extending to a distance 200 nautical 
miles from the baseline from which the breadth of the territorial 
sea is measured. Proclamation No. 5030, 48 Fed. Reg. 30005 (1983). 

Pursuant to the recent changes in 46 U.S.C. App. 883, moving 
dredged material from a point outside the territorial waters, but 
within the twelve-mile limit to another point within that region or 
to a point within the three-mile territorial limit is coastwise trade. 


3. Whether the vessel may be engaged in this coastwise trade? 


Section 5, Public Law 100-329 provides that the Secretary of the 
department in which the Coast Guard is operating may issue a cer- 
tificate of documentation under section 12106 of title 46, United 
States Code, to a vessel that: 


(1) is engaged in transporting only valueless material in the 
coastwise trade or transporting dredged material, whether or 
not of value, (A) from a point or place on the high seas within 
the Exclusive Economic Zone as defined in the Presidential 
Proclamation of March 10, 1983, to a point or place in the Unit- 
ed States or to another point or place on the high seas within 
such Exclusive Economic Zone or (B) from a point or place with- 
in the United States to a point or place on the high seas within 
such Exclusive Economic Zone; 

(2) had a certificate of documentation issued under section 
12105 of that title on October 1, 1987; 
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(3) had been sold foreign or placed under a foreign registry 
before that certificate was issued; and 

(4) was built in the United States; 

except that such certificate of documentation shall be endorsed 
to restrict the use of such vessel to the transportation of value- 
less material in the coastwise trade, and to the transportation 
of dredged material, whether or not of value, (i) from a point or 
place on the high seas within such Exclusive Economic Zone to 
a point or place in the United States or to another point or 
place on the high seas within such Exclusive Economic Zone, or 
(ii) from a point or place on the high seas within such Exclusive 
Economic Zone. 


In the instant case, the Coast Guard has, pursuant to the above- 
cited statute, documented the Columbus for coastwise and registry. 
It has made the notation, however, that the “coastwise operation 
[is] restricted in accordance with Public Law 100-329 dated 07 June 
1988.” The proposed operations of the vessel are within those per- 
mitted by its documentation. The material will be transported from 
a point or place on the high seas to a point or place in the United 
States or to another point or place on the high seas within the Ex- 
clusive Economic Zone. Because the vessel has the proper documen- 
tation for this activity, it may be engaged in the above-described 
transportation. 


4. Whether the Presidential Proclamation extending the territorial 
waters to twelve miles alters the permissibility of this operation? 


Customs has long held that a point in United States territorial 
waters is a point in the United States embraced within the coast- 
wise laws, but that a point beyond those waters, even if it is within 
the United States exclusive economic zone, is not considered to be 
such a point, with certain exceptions inapplicable in this context 
(see, e.g., the Outer Continental Shelf Lands Act of 1958, as 
amended; 43 U.S.C. 1333, and the amendments to 46 U.S.C. App. 
883 regarding the transportation of valueless or dredged material 
effected by Public Law 100-329). The territorial waters of the Unit- 
ed States consist of the belt, 3 nautical miles wide, adjacent to the 
coast of the United States and seaward of the territorial sea 
baseline. 

The recent Presidential Proclamation (dated December 27, 1988) 
proclaiming a 12 nautical mile territorial sea extended the jurisdic- 
tion of the United States only for international purposes and did 
not extend or change existing federal and state laws. Proclamation 
No. 5928, 54 Fed. Reg. 777 (1989). The territorial waters of the Unit- 
ed States continue to be 3 nautical miles wide, for purposes of the 
applicability of the coastwise laws. Therefore, the proclamation ex- 
tending the territorial waters to twelve miles does not alter the per- 
missibility of this operation. 
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Holding: 

The Columbus, a U.S.-built, U.S.-flagged vessel, which was previ- 
ously sold foreign, may be used in dredging in the area between 
three and twelve miles from the shore. Pursuant to recent changes 
in the statute, the transportation of the dredged material from the 
point, within the area between three and twelve miles from the 
shore, where it will be dredged, to another point within the area be- 
tween three and twelve miles from the shore or to a point within 
three miles from the shore is coastwise trade. Because it is docu- 
mented pursuant to Section 5, Pub. L. 100-329, this vessel may 
transport the dredged material from the point at which it is 
dredged to another point within the area three to twelve miles from 
the shore or to a point within the three-mile limit. Finally, the 
Presidential Proclamation, dated December 27, 1988, which extend- 
ed the territorial sea to twelve miles, does not affect our findings. 


(C.S.D. 89-85) 


Vessels: The use of a foreign-built U.S. owned vessel in the harvest- 


ing of aquatic vegetables in U.S. navigable waters. 


Date: April 5, 1989 

File: HQ 110141 
VES-3/7-01-CO:R:P:C 110141 GV 
Category: Carriers 


JOHN C. Dipa.e, Esq. 

VENABLE, BAETJER, Howarp & CIVvILETTI 
1301 Pennsylvania Avenue NW 
Washington, D.C. 20004 


Re: Aquatic plant harvesting vessels. 


Dear Mr. DIBBLE: 

This is in reference to your letter of March 15, 1989, on behalf of 
your client, Adirondack Harvesters, Inc., of New York 
(“Adirondack”) regarding Customs ruling VES-3/10-02-CO:R:P:C 
109888 GV, dated December 12, 1988. You request an expedited 
clarification of this ruling specifically with regard to the issue of 
the engagement of the subject vessels in the fisheries. 


Facts: 

Based on a request from a United States firm that manufactures 
and sells aquatic plant harvesting equipment, Customs ruled that 
the use of a foreign-built aquatic plant harvesting vessel on the nav- 
igable waters of the United States did not constitute dredging so as 
to be prohibited by 46 U.S.C. App. 292. Customs further held that 
the transportation of plant material by a foreign-built vessel from 
the point it is brought aboard the vessel to a point on the shore of 
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the waterway in which it is operating (either by the harvesting ves- 
sel itself or a vessel akin to a transport barge) would constitute a vi- 
olation of 46 U.S.C. App. 883 (see VES-3/10-02-CO:R:P.C 109888 
GV, dated December 12, 1988). 

As a consequence of the above cited ruling, it is your understand- 
ing that Adirondack, a user of Canadian-built harvesting and trans- 
porting vessels of less than 5 net tons, may be removed from consid- 
eration as a contractor or subcontractor on a project to harvest 
hydrilla in the Potomac River and similar projects throughout the 
United States. Customs holding regarding the inapplicability of the 
dredging statute (i.e., 46 U.S.C. App. 292) is not in dispute. What is 
called into question regarding these harvesting operations, however, 
is whether they constitute an engagement in the fisheries, and the 
applicability of 46 U.S.C. App. 883 thereto. 

The facts as originally presented mention the possibility that two 
vessels of foreign build will be involved; one to cut the vegetation 
and, while doing so, convey it into its own hull for later disposition, 
and a second vessel to transport the aquatic vegetation from the 
taking vessel to a further disposition point. Customs was subse- 
quently informed that at the pre-bidding conference Adirondack 
stated that they would not bid the job using two vessels, leaving the 
harvesting craft as the only one active in the scenario. This was lat- 
er confirmed; therefore, the facts before us involve the use of a for- 
eign-built harvesting vessel to sever the hydrilla plants in the Poto- 
mac River at some point below the water’s surface. That same ves- 
sel will then transport the material thus taken aboard to another 
point on shore from which it will move toward its final disposition. 
We have no facts concerning whether the vegetation has any com- 
mercial use or value. 

As a corollary consideration, although not a basis on which this 
ruling can be predicated, the manufacturer of the vessel under con- 
sideration advertises the craft as one whose design and equipment 
encourage its use in cleaning flotsam, trash, debris and other mat- 
ter from the surface of the water. 


Issue: 

Whether the harvesting and transportation of aquatic plants by a 
foreign-built vessel of less than 5 net tons constitutes an engage- 
ment in the fisheries within the meaning of 46 U.S.C. 12101(a)(1). 


Law and Analysis: 

The Commercial Fishing Industry Vessel Anti-Reflagging Act of 
1987 (the “Act”, Pub. L. 100-239; 101 Stat. 1778) amended 46 U.S.C. 
12101(6) by changing the definition of “fisheries” set forth therein 
to include the “processing, storing, and transporting (except in for- 
eign commerce)” of fish and related fishery resources in United 
States navigable waters and the EEZ, as well as the catching-relat- 
ed activities provided for in the former definition. Accordingly, the 
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new definition of fisheries, now set forth in 46 U.S.C. 12101(a\1) 
reads as follows: 
“fisheries” includes processing, storing, transporting (except in 
foreign commerce), planting, cultivating, catching, taking, or 
harvesting fish; shellfish, marine animals, pearls, shells, or 
marine vegetation in the navigable waters of the United States 
or in the exclusive economic zone. 


The above definition of fisheries supersedes the definition of 
“fishing” found in § 4.96(a\(5),' Customs Regulations (19 CFR 
4.96(a)\(5)) which included the transportation of marine products by 
a vessel other than the taking vessel under the complete control 
and management of a common owner or bareboat charterer. It 
should be noted that this superseded definition was applicable only 
to the transportation of marine products taken and transferred on 
the high seas and did not provide any exception to the coastwise 
laws. 

Title 46, United States Code, section 12108(b) limits the employ- 
ment in the fisheries to a fishery-documented vessel, “subject to the 
laws of the United States regulating the fisheries” (see e.g.; 16 
U.S.C. 1801, et. seg., under which a foreign vessel may obtain a per- 
mit from the National Marine Fisheries Service to engage in fishing 
in the EEZ). Under 46 U.S.C. 12108(a), only a vessel eligible for doc- 
umentation (i.e., over 5 net tons and owned by a citizen) which was 
built in the United States may be documented for the fisheries. Pur- 
suant to 46 U.S.C. 12108(b), subject to the laws of the United States 
regulating the fisheries, only a vessel so documented may engage in 
the fisheries. With regard to vessels of less than 5 net tons, Customs 
has long held that such vessels, if owned by United States citizens 
or by resident aliens, may engage in the fisheries even if foreign- 
built (see e.g., Treasury Decision (T.D.) 56382(6)). Legislative support 
for this provision may be found in 16 U.S.C. 1802(27\B). 

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. 883), 
the coastwise merchandise statute often called the “Jones Act’, pro- 
vides, in part, that no merchandise shall be transported between 
points in the United States embraced within the coastwise laws, ei- 
ther directly or via a foreign port, or for any part of the transporta-. 
tion, in any vessel other than a vessel built in and documented 
under the laws of the United States and owned by persons who are 
citizens of the United States (i.e., a coastwise-qualified vessel). This 
statute has been found to apply even to the transportation of mer- 
chandise from point to point within a harbor. Pursuant to 19 U.S.C. 
1401(c), the word “merchandise” means goods, wares and chattels of 
every description and includes merchandise the importation of 
which is prohibited. Furthermore, Public Law 100-329 (102 Stat. 
588) amended § 883 to apply to the transportation of “valueless ma- 
terial * * *.” 
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The coastwise merchandise statute (46 U.S.C. App. 883) as well as 
other navigation laws administered by the Customs Service, is ap- 
plicable only to those vessels engaged in activities in the navigable 
waters of the United States, and the navigable waters of its territo- 
ries and possessions. The U.S. Coast Guard determines whether a 
particular body of water is deemed to be navigable waters of the 
United States in order to ascertain its jurisdiction to enforce the 
laws it administers. The U.S. Customs Service, in ascertaining its 
own jurisdiction to enforce the navigation laws it administers, is 
strongly disposed to follow determinations of the U.S. Coast Guard 
in the absence of Federal judicial decisions or explicit Congressional 
enactment, although it is not required to do so. We note that the 
Potomac River is indisputably a navigable waterway of the United 
States. 

In regard to the harvesting operations under consideration, it is 
apparent that a vessel which both harvests the aquatic plants and 
transports them to a disposal point on the shore is engaged in the 
fisheries within the meaning of 46 U.S.C. 12101(a)\(1). If such a ves- 
sel is numbered pursuant to 46 U.S.C. 12301 et seg. it is considered 
a vessel of the United States pursuant to 16 U.S.C. 1802(27)(B) and 
may engage in the fisheries provided it is owned by United States 
citizens or by resident aliens. 

It should be noted that the use of foreign-built vessels of less than 
5 net tons for collecting floating trash and debris does not consti- 
tute an engagement in the fisheries within the meaning of 46 U.S.C. 
12101(aX(1). Furthermore, in view of Public Law 100-329, regarding 
the transportation of valueless material, this activity would consti- 
tute a violation of 46 U.S.C. App. 883 if such material is laded at 
one coastwise point and unladed at another coastwise point. For 
purposes of 46 U.S.C. App. 883 and the applicable Customs Regula- 
tions (19 CFR 4.80, 4.80b), the point at which such floating trash 
and debris is collected is considered to be the point of lading. 


Holding: 

The harvesting and transportation of aquatic plants by the same 
foreign-built vessel of less than 5 net tons constitutes an engage- 
ment in the fisheries within the meaning of 46 U.S.C. 12101(a\(1) 
and if the vessel is numbered pursuant to 46 U.S.C. 12301 et seg. it 
is considered a vessel of the United States pursuant to 16 U.S.C. 
1802(27\B) and may engage in the fisheries provided it is owned by 
United States citizens or by resident aliens. 
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(C.S.D. 89-86) 


Drawback: The eligibility of frozen perishables for same condition 
drawback. 


Date: March 27, 1989 
File: HQ 219882 
I/A-CO:R:C:E 219882 
Category: Drawback (19 U.S.C. 1313(j\(1)) 
Mr. Rosert TROTTER 
ASSISTANT REGIONAL CoMMISSIONER, OPERATIONS 
Paciric REGION 
300 North Los Angeles Street 
P.O. Box 2071 
Los Angeles, California 90053-3379 


Re: Request for internal advice concerning eligibility of frozen per- 
ishables for same condition drawback. 


Dear Sir: 

The following is in reply to your request for Internal Advice con- 
tained in your memorandum dated October 14, 1987 
(DRA-2-0: C: L: RMA: dw). 


Facts: 


Fresh raspberries were imported from Canada in plastic pails or 
drums. Prior to importation, the stems were removed and the 
raspberries were washed. After importation, the bulk containers 
were placed in storage and the raspberries were frozen. Nothing 
further was done to the containers of frozen raspberries. Some of 
the containers of frozen raspberries were exported and claimed to 
be eligible for same condition drawback. 


Issue: 

The issue is whether imported fresh raspberries that are frozen 
after importation and then exported, are in the same condition as 
imported under 19 U.S.C. 1313()(1) and/or whether the freezing of 
the raspberries was a permissible incidental use. 


Law and Analysis: 

Direct identification same condition drawback under 19 U.S.C. 
1313) (1) provides for drawback for imported duty-paid merchan- 
dise that is not used in the United States and is exported within 
three years in the same condition as it was in when imported. The 
law further provides that the performing of incidental operations 
including, but not limited to, testing, cleaning repacking, and in- 
specting on the imported merchandise itself that does not amount 
to a manufacture or production under 19 U.S.C. 1313 (a) or (b) shall 
not be treated as a use of the imported merchandise. 

We agree with the position of the claimant that the mere freezing 
of the raspberries does not amount to a manufacture or production 
under 19 U.S.C. 1313(a) or (b). However, we do not agree that the 
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freezing of fresh raspberries is an incidental permissible use to pre- 
serve the shelf life of the raspberries. 

The tariff schedules treat fresh and frozen raspberries differently 
for duty purposes which is an indication that they are two different 
articles of commerce. Fresh raspberries entered during the period 
from September 1 in any year to June 30 of the following year are 
classifiable under subheading 0810.10.20, Harmonized Tariff Sched- 
ule of the United States (HTSUS), subject to the general rate of du- 
ty of 0.7 cents per kilogram, and if fresh raspberries are entered 
during any other period, they are classifiable under subheading 
0810.20.90, free of duty, whereas, frozen raspberries are classifiable 
under subheading 0811.20.20, HTSUS, subject to the general rate of 
duty at 7 percent ad val. 

The submission notes the limited life span of fresh fruits and veg- 
etables and the impracticality of the application of the same condi- 
tion drawback laws to perishable merchandise. The shelf life for 
fresh raspberries is a matter of days whereas the life span for fro- 
zen raspberries is a matter of years. 

But more important, the freezing of fresh raspberries results in a 
chemical reaction and changes their condition. The thawing of fro- 
zen raspberries will not return them to the same condition as they 
were in their original fresh state. 


Holding: 
Imported duty-paid fresh raspberries that are frozen after impor- 


tation are not eligible for same condition drawback under 19 U.S.C. 
1313(j) (1). 


(C.S.D. 89-87) 


Entry/liquidation: Erroneous classifications caused by the misinter- 
pretation of law. 


Date: April 10, 1989 
File: HQ 220042 
PRO-1-CO:R:C:E 220042 MS 
Category: Entry/liquidation 
REGIONAL CoMMISSIONER OF CUSTOMS 
New York REGION 
6 World Trade Center 
New York, New York 10048-0945 


Re: Application for further review of Protest No. 1001-6-018412, 
protesting the refusal to reliquidate Entry Nos. 85-466160-8 and 
85-466864-3, dated August 6, 1985, and September 13, 1985, respec- 
tively, under 19 U.S.C. 1520(c)(1). 
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Dear Sir: 

The above-referenced protest was forwarded to our office for fur- 
ther review. We have considered the points raised by your office 
and the importer. Our decision follows: 


Facts: 

The protestant entered two shipments of merchandise into the 
United States on August 6, 1985, and September 13, 1985. Each 
shipment contained two styles of women’s grain leather “Bean” 
boots designated by the protestant as Style Nos. 21610A and 
21615K. Both styles of the boots were entered under item 700.57, 
Tariff Schedules of the United States (TSUS). The entries were liq- 
uidated on October 11, 1985, and October 25, 1985, with no change 
in the tariff classification of either style of boot. 

On February 11, 1986, Customs received letters from the protes- 
tant requesting reliquidation and refund of duties under section 
520(cX(1), Tariff Act of 1930, as amended (19 U.S.C. 1520(c\(1)). Cus- 
toms determined that substantiating documentation had not been 
submitted to show a clerical error, mistake of fact, or other inadver- 
tence correctable under 19 U.S.C. 1520(c\1) and denied the reli- 
quidation requests on October 31 and November 7, 1986. On Nov- 
ember 25, 1986, protestant filed the subject protest against these re- 
fusals to reliquidate. 

An affidavit of the protestant’s employee, the Import Traffic 
Manager (hereafter, the “Manager” or “importer’s employee”) was 
submitted with the protest. From that affidavit and subsequent in- 
formation provided by the protestant, we find that the circum- 
stances which led to entry of the Style 21615K boots under item 
700.57, TSUS, were as follows: The Manager began as the protes- 
tant’s import traffic manager in May, 1985. Prior to that, he had no 
experience relating specifically to the classification of footwear 
under the TSUS. In the short time that he worked for the protes- 
tant prior to the making of the subject entries, he processed docu- 
ments for other entries which collectively involved several styles of 
“Bean” boots which he had been advised were dutiable at 37.5% ad 
valorem. When he received the shipping and invoice documents per- 
taining to the two entries in question, the Manager, noting that the 
merchandise was described as “Bean” boots, and assuming that 
they were the same “Bean” boots as previously entered, instructed 
the protestant’s broker to enter the merchandise under item 700.57, 
TSUS, and at its duty rate of 37.5% ad valorem. He did not refer to 
the CF 5523, “Invoice for Details for Footwear” which specifically 
described the leather composition. He later learned that the Style 
21615K boots were entitled to entry under item 700.45, TSUS, and 
at a duty rate of 10% ad valorem by virtue of the leather content of 
their uppers. 
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Protestant claims that there were several errors or mistakes on 
the basis of which the protestant’s entries should be reliquidated 
under 19 U.S.C. 1520(c)(1). First, it alleges that the Manager inad- 
vertently overlooked the documented fact that style 21615K had up- 
pers of 60% grain leather and 40% rubber, and therefore should 
have been entered and classified under item 700.45, TSUS, at an 
10% ad valorem duty rate, rather than under item 700.57, TSUS at 
37.5% ad valorem. The protestant also states that the Manager was 
not aware of the fact that the company intended to enter the boots 
at a duty rate of 10%, and claims this intent is evident by examin- 
ing the purchase orders and confirmation, by which it may be deter- 
mined that if duty, at 10% was added to the importer’s purchase 
price of the Style 21615K boots, the boots sale price would have a 
similar markup corresponding to the 31% markup on the other 
boots involved in the transaction. In contrast, if 37.5% duty was ad- 
ded to the purchase price, the resale price would include only a 5% 
markup from the protestant’s resale price, which when combined 
with administrative and other costs of the transaction, the total cost 
would exceed the resale price of the merchandise, and “obviously 
not be profitable.” 

Protestant alleges the broker’ s clerk was not aware of the true 
facts regarding the leather content of the boot uppers or the import- 
er’s intention to enter the merchandise at the lower rate due to a 
mistake of fact and “possibly inadvertence.” 

Protestant contends that the broker’s clerk who made the entries, 
followed the Manager’s instructions and made a mistake of fact in 
thinking that the protestant wanted the Style 21615K boots to be 
entered dutiable at 37.5% ad valorem when, in fact, the protestant 
wanted those boots to be entered dutiable at 10% ad valorem. 

Protestant also claims that a mistake of fact occurred on the part 
of the Customs officer who processed the entries in question. Protes- 
tant states that it may reasonably be assumed that the appropriate 
Customs officer was aware of the legal consequences of the leather 
content of the upper surface area of the Style 21615K boots and 
therefore, the Customs officer must have also made a mistake of 
fact when he liquidated the merchandise at 37.5% ad valorem. 


Issue: 

Whether, within the context of 19 U.S.C. 1520(c)(1): 

(1) When an importer’s employee who is responsible for advising 
how. his employer’s merchandise should be entered, fails to take 
note of a material fact in classifying merchandise under the TSUS, 
such failure constitutes a mistake of fact, inadvertence or clerical 
error; 

(2)'a Customs broker who enters a client’s merchandise under an 
incorrect classification, as instructed by the importer, commits a 
mistake of fact or inadvertence by not having ascertained all mate- 
rial facts regarding the classification determination by his client 
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when all correct and supporting documentation was provided to the 
broker; 

(3) a mistake of fact or inadvertence can be inferred on the part of 
a Customs officer who liquidates duties on merchandise based on 
the wrong tariff provision, when all correct and relevant informa- 
tion has been provided at this time of entry. 


Law and Analysis: 


19 U.S.C. 1520(c\(1) provides that Customs may reliquidate an en- 
try to correct: 


a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake, or inadvertence is 
brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction; 


The alleged clerical errors and mistakes of fact made in connec- 
tion with the two entries were timely brought to the attention of 
Customs under 19 U.S.C. 1520(c)\(1). Customs refusals to reliquidate 
the entries under this provision were timely protested within 90 
days, in accordance with 19 U.S.C. 1514. 

The importer’s first claim for relief under 19 U.S.C. 1520(c\(1) is 
that the Manager made a mistake of fact, inadvertence or clerical 
error by failing to recognize that the Style 21615K boots have up- 
pers of which 60% of the exterior surface area is leather. Section 
T.D. 54848 describes and distinguishes correctable errors under sec- 
tion 1520(c)(1). Mistake of fact occurs when a person believes the 
facts to be other than what they really are and takes action based 
on that erroneous belief. The reason for the belief may be that a 
fact exists but is unknown to the person or he may believe that 
something is a fact when in reality it is not. Inadvertence connotes 
inattention, oversight, negligence, or lack of care while clerical er- 
ror occurs when a person intends to do one thing but does some- 
thing else, including mistakes in arithmetic and the failure to asso- 
ciate all the papers in a record under consideration. These errors 
are not necessarily mutually exclusive. However, errors in the con- 
struction of a law are not correctable under section 1520(c). Those 
occur when a person knows the true facts of a case but has a mis- 
taken belief of the legal consequences of those facts and acts on that 
mistaken belief. 94 Treas. Dec. 244, 245-246 (1959). 

These entries do not concern a clerical error, since such an error 
is made by one in a clerical capacity who has no duty to exercise 
original thought or judgment. PPG Industries Inc. v. United States 7 
CIT 118, 124 (1984). The importer’s traffic manager had responsibil- 
ity to review the documents and determine the appropriate tariff 
item number for each entry. Although the manager had originally 
been advised that the entries of similar merchandise were dutiable 
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at 371%, he had ongoing responsibility to evaluate and process en- 
try documents. There is no indication that any other employee di- 
rected him to designate the entries in question under a particular 
tariff item or duty rate or that his mistake was in the nature of a 
transcription error. 

We do not believe that the importer’s employee’s actions amount- 
ed to negligent inaction, which is not within the scope of section 
1520(c). See C.S.D. 80-250. Negligent inaction cases usually are the 
result of the submission of incorrect or incomplete documentation, 
intentionally or not, and the failure to submit or late submission of 
“correct” documentation. This ruling states that the failure to act 
may be correctable under 19 U.S.C. 1520(c), when coupled with an- 
other significant factor, such as a misunderstanding of the facts. 

There is evidence that the importer’s employee made a less than 
thorough review of the entry documents and therefore was unaware 
of a material fact. In the Manager’s affidavit, he states that when 
he received the invoice and shipping documents, he assumed the 
merchandise was the same type of boots as previously entered, and 
instructed the broker to enter them at 37.5% (corresponding to 
TSUS item 700.57). He states that because of his mistake and inad- 
vertence in not carefully checking the CF 5523, and the importer’s 
purchase orders, he mistakenly advised the broker as to the duty 
rate. 

Some official at the importer’s business knew the correct composi- 
tion of the boots before entry, since a correct CF 5523, apparently 
prepared by the importer, detailed the correct composition. The CF 
5523 provides evidence that the boots’ were composed of 60% leath- 
er uppers. The Manager did not review this form but based his clas- 
sification decision on prior experience of boots by the same name. 
Therefore, due to inattention, carelessness or other inadvertence, 
the Manager was unaware of the boots composition, a material fact 
needed to determine the classification of the merchandise. However, 
the mistake of fact by the importer’s employee does not provide di- 
rect correlation to a mistake of fact made in the entry of the mer- 
chandise as required under section 1520(c)(1), since the broker, not 
the importer or its employee filed the entry. 

We reject the protestant’s argument that the purchase orders and 
confirmation provide proof that the boots were intended to be en- 
tered at the lower rate of duty. Disparate profit margin provide 
some indication that the merchandise was intended to be entered by 
the importer at the lower rate, but it is not conclusive. Customs will 
not evaluate the reasonableness of business decisions regarding this 
kind of difference in profit margin to determine the importer’s clas- 
sification intent. However, the underlying basis of the importer’s in- 
tent to use the lower duty rate, the composition of the boots, is es- 
tablished by the CF 5523, submitted with the entry. 
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The record does not establish that any mistake of fact, inadver- 
tence or clerical error was made by the Customs Service the broker. 
No affidavits or other statements are provided from those parties to 
substantiate such an error. See C.J. Tower & Sons v. United States, 
68 Cust. Ct. 17, 22, CD 4327, (1972), aff'd 61 CCPA 90, C.A.D. 1129 
(1974), where Customs agreed it was unaware of a material fact at 
the time of liquidation. We cannot rely on the assumptions and as- 
sertions of the protestant without any facts. As we recently ruled in 
C.S.D. 89-29, mistakes of fact cannot be presumed from circum- 
stances that do not necessarily support such a finding. Inferences 
are not sufficient proof. The requirement in section 1520(c)(1) that 
mistakes of fact be manifest from the record or established by docu- 
mentary evidence necessitates something more than assertions of 
logical inference. When it is alleged that merchandise has been 
wrongly classified due to a mistake of fact, it is incumbent on the 
protestant to show by sufficient evidence the nature of the mistake 
of fact. PPG Industries, Inc. v. United States, 4 CIT 143, 147 (1982). 

The fact that the broker was advised to enter the merchandise 
under the incorrect tariff item number by the importer, and that 
the broker did enter the merchandise accordingly, does not provide 
sufficient proof that a mistake of fact occurred in the entry, since 
accurate documents describing the composition entry, were availa- 
ble to the broker and submitted with the entry. The broker has an 
independent obligation to determine the correct tariff classification 
and duty rate for entries it files for a client. No evidence is provided 
to refute the possibility that the broker considered all relevant facts 
as to the true nature of the imported merchandise and incorrectly 
determined the classification, which would be a mistake of law. 

A Customs broker is licensed to transact Customs business on be- 
half of others. As defined in the Customs Regulations, section 111.1, 
Customs business includes transactions involving entry, classifica- 
tion, value and payment of duty. Furthermore, under 19 U.S.C. 
1641, a broker is required to exercise responsible supervision and 
control over the Customs business it conducts. There is no evidence 
in the record that the broker was not aware of all material facts, 
since the CF 5523 was part of the entry documents which were sub- 
mitted to Customs through the broker. The fact that an importer 
advised the broker of how it wished merchandise to be entered does 
not presume that the broker, with expertise and experience in Cus- 
toms matters, would evaluate the evidence in the same manner as 
the importer. See PPG Industries, Inc. v. United States, 7 CIT 118, 
121, 126 (1984). 

Since the CF 5523 was included in the file, it was also available to 
the Customs officials who reviewed the form, and liquidated the en- 
try. There is no evidence that customs officials were unaware of the 
true composition and erroneously applied the incorrect tariff classi- 
fication. It is well established that a determination that merchan- 
dise is covered by a certain tariff item is a conclusion of law. An er- 
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ror of judgement on the part of a customs officer who was aware of 
the pertinent facts but entered the merchandise under the wrong 
tariff item number is a mistake in the construction of law, not cor- 
rectable under section 520(c\(1). See Mattel, Inc. v. United States, 72 
Cust. Ct. 257, 262-264, C.D. 4547 (1974); Computime, Inc. v. United 
States, 9 CIT 553 (1985). 

A protest under section 514, Tariff Act of 1930, (19 U.S.C. 1514) 
filed within 90 days of liquidation, is the remedy to correct errone- 
ous classifications caused by the misinterpretation of law. No such 
protest was filed. Section 1520(c\(1) is not remedial for every con- 
ceivable form of mistake or inadvertance adverse to an importer, 
but offers limited relief. Concentric Pumps, Ltd. v. United States, 
643 F.Supp. 623, 626, 10 CIT 505 (1986). 

Holding: 

(1) The importer’s employee did not thoroughly review the entry 
documents and was unaware of a materiai fact contained in the en- 
try documents when it advised the broker of the classification of 
merchandise for entry. This error did not amount to a mistake of 
fact in the entry under 19 U.S.C. 1520(c\(1) since the broker, not the 
employee, had responsibility for filing the entry. 

(2) The broker had all documentation necessary to file a correct 
entry. Notwithstanding the erroneous instructions it received from 
the importer, the record does not establish that the broker made a 
mistake of fact, inadvertence or clerical error in filing the entry 
under the wrong classification, rather than a mistake of law by im- 
properly classifying the merchandise. 

(3) The record provides no evidence that Customs made a mistake 
of fact, clerical error or inadvertence in classifying the merchandise 
when all documentation was included in the entry and was availa- 
ble before liquidation. 

Since a clerical error, mistake of fact or inadvertence in the entry 
or liquidation is not manifest from the record or established by doc- 
umentary evidence, you are advised to deny the protest. 


(C.S.D. 89-88) 


Copyright: Copyright infringement of IBM’s copyright for Keyboard 
Interface Controller AT. 


Date: March 31, 1989 
File: HQ 731400 
CPR-3 CO:R:C:V 731400 SO 
Category: Copyright 
District Director oF CusToMs 
Air TRANSPORTATION DIVISION 
5758 West Century Boulevard, CST 41 
Los Angeles International Airport 
Los Angeles, California 90045 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 35, AUGUST 30, 1989 


Re: Copyright infringement—Keyboard Interface Controller AT— 
Hq. Issuance No. 83-73, effective May 23, 1985—IBM Corp. Regis- 
tration No. TX 1-434-858, published September. 14, 1984. 


Dear Sir: 

Your memorandum of April 29, 1988, requested a Headquarters 
decision pursuant to section 133.43(c)(1), Customs Regulations (19 
CFR 133.43(c)\(1)), concerning infringement of the above referenced 
copyright recordation. 


Facts: 

Two shipments of 16 bit main circuit boards for personal com- 
puters, manufactured in Taiwan, arrived at Los Angeles consigned 
to Computel, Inc. dba Microsys Electronic Corporation (Computel). 
The shipments were detained by Customs on suspicion of copyright 
infringement of the IBM Keyboard Interface Controller AT (No. TX 
1-434-858). IBM posted the required surety bond and submitted a 
legal brief in support of their demand that the imported main 
boards be excluded from entry into the U.S. The importer denied in- 
fringement and submitted copies of documents which indicate that 
the main boards were manufactured under a license granted to 
Autocomputer by Phoenix Technologies Ltd. (Phoenix), and the en- 
tire file was sent to Headquarters for a decision on the infringe- 
ment issue. 


Issue: 

Would the main boards imported by Computel infringe the above 
referenced copyright of the IBM Corporation for Keyboard Interface 
Controller AT? 


Law and Analysis: 

The basic test for determining whether there has been an in- 
fringement of a copyright is whether substantial similarity exists 
between two works. The appropriate test for determining whether 
substantial similarity is present is whether an average lay observer 
would recognize the alleged copy as having been appropriated from 
the copyrighted work, Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1022 
(1966). The substantial similarity test was developed in order to bar 
a potential infringer from producing a supposedly new and different 
work by deliberately making trivial or insignificant variations in 
specific features of the copyrighted work. 

Two steps are involved in the test for infringement. There must 
be access to the copyrighted work and substantial similarity not on- 
ly of the general ideas but the expression of those ideas as well. The 
Customs Laboratory examined samples of the imported AT type 
main boards and found that the keyboard controller contains 1.08 
percent ATKBD33 BIOS in place and 31.25 percent ATKBD33 BIOS 
overall. IBM submitted an analysis by the author of the Keyboard 
Interface Controller for the IBM Personal Computer, who conclud- 
ed, based on an overwhelming similarity between the routines of 
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the UNNAMED code and the IBM code, that the UNNAMED code 
was not created independently, but rather major portions of the 
IBM keyboard interface controller code were copied. 

The IBM code contains about 773 instructions. A side by side com- 
parison of the instructions contained in the object code and unas- 
sembled source code of the imported article confirms that at least 
485 of them, or at least 62 percent were copied. At least 37 percent 
of the instructions found in IBM’s code were reproduced without 
any change whatsoever in the UNNAMED code. In some cases, only 
the addresses for some of the instructions are different, while the 
operation instructions are identical. In other cases, the UNNAMED 
code disguises its copying by using instructions that, although they 
appear to the different, are functionally identical to the correspond- 
ing IBM instructions. As additional evidence of copying, the IBM 
keyboard interface controller contains significant areas of non-func- 
tional code which resulted from the development process, which ap- 
pear in the UNNAMED code. This is considered conclusive evidence 
of access to the IBM code. 

IBM obtained their copyright registration for the Keyboard Inter- 
face Controller Personal Computer AT on September 5, 1984. It is 
evident that the party that manufactured the main boards in Tai- 
wan had ample opportunity to analyze the copyrighted work. Even 
without direct evidence of access to the copyrighted work, the sub- 
stantial similarity between the works is so striking as to preclude 
the possibility that the works were arrived at independently. The 
differences noted appear to us to constitute a deliberate attempt to 
make minor variations in the imported item while preserving the 
same functions of the IBM copyright protected program. 

The agreement between Autocomputer and Phoenix concerning 
the manufacture of main boards has no bearing on the duty of the 
Customs Service to determine whether or not an article is an in- 
fringing importation. Phoenix cannot give a valid license to 
Autocomputer to manufacture articles which infringe an IBM copy- 
right registration. Only IBM can grant such a license. 

Section 602(b) of the Copyright Law (17 U.S.C.602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement. of copyright if this title 
had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provides that, “Articles im- 
ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer has no rea- 
sonable grounds for believing that his or her acts constituted a vio- 
lation of law.” 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 35, AUGUST 30, 1989 


Holding: 

We are of the opinion that the imported articles would be prohib- 
ited entry into the U‘S. as infringing on the rights of the copyright 
owner. The imported merchandise is subject to seizure and forfei- 
ture (17 U.S.C. 603). However, the district director may allow the 
return of the imported articles to the country of export, whenever 
he is satisfied that the importer had no reasonable grounds for be- 
lieving that his act (of importing the infringing main boards) consti- 
tuted a violation of law (19 CFR 133.47). The bond of the copyright 
owner shall be returned. Copies of this decision may be furnished to 
all interested parties. 


(C.S.D. 89-89) 


Marking: Country of origin marking of industrial work gloves. 


Date: March 18, 1989 
File: HQ 731415 LR 
MAR 2-05 CO:R:C:V 
RicuarD A. RIvkIN 
EXECUTIVE VICE PRESIDENT 
Latex GLove Co. INc. 
205 Huehl Road 
Northbrook, Illinois 60062 


Dear Mr. RIvKIN: 

This is in response to your letter dated April 25, 1988, regarding 
the country of origin marking requirements for industrial work 
gloves which are sold to industrial plants where they are given to 
employees free of charge for use on the job. 

As you know, Customs has ruled that under these circumstances 
the plant which purchases the gloves for use by its employees on 
the premises is considered the ultimate purchaser and the gloves 
may be excepted from individual marking under section 304(a)(3\D) 
of the Tariff Act of 1930, as amended (19 U.S.C. 1304), and section 
134.32(d), Customs Regulations (19 CFR 134.32(d)). 

You ask whether it is necessary to specifically identify the intend- 
ed ultimate consumer at the time of importation when the marking 
waiver is initially requested. 

We cannot give you a definitive answer to your question. Before 
granting an exception from individual marking, the district director 
of Customs at the port of entry must be satisfied that the ultimate 
purchaser will receive the gloves in their original unopened marked 
containers and that the gloves will be used only as indicated above. 
The requisite information will vary depending upon the cir- 
cumstances. 
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For example, if the importer is the ultimate purchaser, a state- 
ment of intended use by the importer would be all that is required. 
However, if the importer is not the ultimate purchaser, additional 
evidence, such as the name of the ultimate purchaser and a state- 
ment by the ultimate purchaser of intended use, would usually be 
required. If, on the other hand, satisfactory evidence is provided es- 
tablishing that the importer only sells the gloves in their original 
marked containers to Industrial plants that distribute them to their 
employees for their use on the premises and not for retail sale to in- 
dividual consumers, it may be possible to obtain a waiver from. indi- 
vidual marking even if the specific ultimate purchaser cannot be 
identified at the time of importation. 

In any case, the merchandise will not be released from Customs 
custody without individual marking unless the necessary informa- 
tion to support an exception from marking has been submitted. 


(C.S.D. 89-90) 


Copyright: Copyright infringement of IBM copyright for Personal 
Computer XT BIOS and EGA BIOS. 


Date: April 11, 1989 
File: HQ 731447 
CPR-3 CO:R:C:V 731447 SO 
Category Copyright 
District Director or Customs 
Air TRANSPORTATION DIVISION 
5758 West Century Boulevard, CST 41 
Los Angeles International Airport 
Los Angeles, California 90045 


Re: Copyright infringement—IBM Personal Computer XT BIOS— 
Headquarters Issuance No. 84-09, effective February 22, 
1984—IBM Corp. Registration No. TX 1-178-233, published March 
7, 1983—Enhanced Graphics Adapter BIOS Code (Program 
Code)—Headquarters Issuance No. 86-207, Effective October 21, 
1986—IBM Corporation Registration No. TX 1-869-411, published 
October 30, 1984. 


Dear Sir: 

Your memorandum of May 16, 1988, requested a Headquarters 
decision pursuant to section 133.43(c)(1), Customs Regulations (19 
CFR 133.43(c\(1)), concerning infringement of the above referenced 
copyright recordations. 
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Facts: 

A shipment containing 100 Smart enhanced graphic adapter 
cards (EGA) and 2 XT type mother boards manufactured in Taiwan 
by Lung Hwa Electronics Co. Ltd., under license from Genoa Sys- 
tems Corporation of San Jose, California (Genoa), arrived at Los An- 
geles consigned to Golden Star Technology, Inc. of Buena Park, Cal- 
ifornia (Golden Star). The shipment was detained by Customs on 
suspicion of copyright infringement of the IBM Personal Computer 
XT BIOS (No. TX 1-178-233) and the IBM Enhanced Graphics 
Adapter BIOS Code (No. TX 1-869-411). IBM posted the required 
surety bond and submitted legal briefs in support of their demand 
that the imported enhanced graphic adapter cards be excluded from 
entry into the U.S. 

The: President of Golden Star denied infringement, stating that 
the XT mother boards were not ordered but were included in the 
shipment for trial purposes and that the EGA cards are a licensed 
Genoa product. Genoa’s EGA BIOS Code is registered in the U.S. 
copyright Office (Registration No. TX 1-824-024). He submitted a 
copy of this copyright registration, and the entire file was sent to 
Headquarters for a decision on the infringement issue. The Presi- 
dent requested that Golden Star be allowed to export this product 
back to the country of origin, Taiwan. 


Issue: 

Would the XT type mother boards and the Smart EGA cards im- 
ported by Golden Star infringe the above referenced copyrights of 
the IBM Corporation? 


Law and Analysis: 


The basic test for determining whether there has been an in- 
fringement of a copyright is whether substantial similarity exists 
between two works. The appropriate test for determining whether 
substantial similarity is present is whether an average lay observer 
would recognize the alleged copy as having been appropriated from 
the copyrighted work, Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1022 
(1966). The substantial similarity test was developed in order to bar 
a potential infringer from producing a supposedly new and different 
work by deliberately making trivial or insignificant variations in 
specific features of the copyrighted work. 

Two.steps are involved in the test for infringement. There must 
be access to the copyrighted work and substantial similarity not on- 
ly of the general ideas but the expression of those ideas as well. The 
Customs Laboratory examined samples of the imported XT type 
mother boards and found that they contain 15.63 percent IBM XT 
BIOS in place and 33.19 percent IBM XT BIOS overall, and displays 
the following message ‘“(C) Award 1986 IBM compatible BIOS.” IBM 
submitted a statement from the employee who was responsible for 
the design and development of software called the basic input/out- 
put system (or “BIOS”) for the IBM Personal Computer. He con- 
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cluded, based on extreme similarity between the routines of the 
AWARD BIOS (found in the Golden Star mother boards) and the 
IBM code, that the AWARD BIOS was not created independently, 
but rather major portions of the IBM XT BIOS were copied. 

The IBM BIOS contains about 1805 instructions. A side by side 
comparison of the instructions contained in the object code and 
unassembled source code of the imported article confirms that at 
least 925 of them, or over 51 percent were copied. At least 28 per- 
cent of the instructions found in IBM’s XT BIOS were reproduced 
without any change whatsoever in the AWARD BIOS. The IBM XT 
BIOS contains approximately 19 individual routines or modules, 
each containing many arbitrary and unique design choices. The 
AWARD BIOS reproduces a large number of instruction sequences 
with only major cosmetic changes. In some cases, only the addresses 
for some of the instructions are different, while the operation in- 
structions are identical. In other cases, the AWARD BIOS disguises 
its copying by arbitrarily changing the order of a particular se- 
quence of instructions. In other cases, instructions that appear to be 
different, are functionally identical to the corresponding IBM 
instructions. 

The Customs Laboratory also examined a sample of the Smart 
EGA Cards and found that it contained 1.39 percent EGA Code in 
place and 35.52 percent EGA Code overall and displays the follow- 
ing message “Compatibility requires ‘IBM’ name here (C) Copyright 
Genoa Systems Corp. 04/10/87 version 3.00.” IBM submitted an 
analysis by the author of the software program which allows an 
IBM Personal Computer to utilize an EGA device. IBM obtained a 
ROM from Customs that contains the Genoa BIOS. This BIOS pro- 
vides most of the same functions as does IBM’s EGA BIOS ROM. 
The author reviewed that program and compared it with the object 
code representation of IBM’s EGA BIOS. There is such an over- 
whelming similarity between the key modules or routines of the 
Genoa BIOS that the author could only conclude that the Genoa BI- 
OS was not created independently, but rather major portions of 
IBM’s BIOS were copied. 

The IBM EGA BIOS contains approximately 2574 instructions. A 
side by side comparison of the instructions contained in the object 
code and unassembled source code of the imported article confirms 
that at least 1610 of them, or over 63 percent were copied. Approxi- 
mately 38 percent of the instructions found in IBM’s EGA BIOS 
were reproduced without any change whatsoever. In addition, the 
Genoa BIOS reproduces a large number of instruction sequences 
with only minor cosmetic changes; e.g., the addresses of certain 
lines of code were changed, but the operation codes, the essential 
part of the instructions, were left intact. In some cases, the Genoa 
BIOS includes an arbitrarily changed order of a particular sequence 
of instructions, which would not effect the execution of the pro- 
gram. The instructions themselves are identical. This evidence led 
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to the author’s conclusion that the Genoa BIOS is a copy of IBM’s 
copyrighted EGA BIOS. 

IBM’s copyright registration for the EGA BIOS Code states that 
this work was first published on October 30, 1984. The date of first 
publication shown on the copyright registration obtained by Genoa 
for their EGA BIOS is December 20, 1985. The effective date of re- 
gistration was May 9, 1986. It is evident that Genoa had ample op- 
portunity to analyze and copy IBM’s copyrighted work. Even with- 
out direct evidence of access to the copyrighted work, the substan- 
tial similarity between the works is so striking as to preclude the 
possibility that the works were arrived at independently. The differ- 
ences noted appear to constitute a deliberate attempt to make mi- 
nor variations in manufacturing the imported item while preserv- 
ing the same functions as IBM’s copyrighted program. 

The fact that Genoa has a copyright registration of its own has no 
bearing on whether or not an article is an infringing importation. 
When evidence clearly indicates piratical copying or reason to sus- 
pect piratical copying of a copyright recorded with Customs, and the 
imported article itself is the subject of a copyright registration, Cus- 
toms officers shall detain the merchandise and proceed under sec- 
tion 133.43, Customs Regulations (C.S.D. 86-23). 

Section 602(b) of the Copyright Law (17 U.S.C. 602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement of copyright if this title 
had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provides that, “Articles im- 
ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that importer has no reasona- 
ble grounds for believing that his or her acts constituted a violation 
of law.” 

We are of the opinion that the President of Golden Star has a val- 
id claim that he had no reasonable grounds for believing that their 
act constituted a violation of law. He stated that they relied on the 
fact that the supplier had a license from Genoa, and that Genoa 
had a copyright for the Smart EGA card and the authority to li- 
cense the manufacture and sale of this product. His statement is 
supported by a copy of the licensing agreement and the Genoa copy- 
right registration for a computer program for Enhanced Graphics 
Adapter for the IBM personal computer. His statement that the 2 
mother boards which copy the IBM XT Bios were unordered sam- 
ples also appears to be credible. 
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Holding: 

We are of the opinion that the imported article would be prohibit- 
ed entry into the U‘S. as infringing on the rights of the copyright 
owner. The imported merchandise is subject to seizure and forfei- 
ture (17 U.S.C. 603). Since this office is satisfied that the importer 
had no reasonable grounds for believing that importing the infring- 
ing Smart EGA Cards constituted a violation of law, the district di- 
rector is authorized to allow the return of the imported articles to 
the country of export (19 CFR 133.47). The bond of the copyright 
owner shall be returned. Copies of this decision may be furnished to 
all interested parties. 


(C.S.D. 89-91) 


Marking: Country of origin marking of imported luggage. 


Date: March 31, 1989 
File: HQ 732234 
MAR 2-05 CO:R:C:V 732234 pmh 
Category: Marking 
WiuraM D. Outman, Esquire 
Baker & McKenzie 
815 Connecticut Avenue NW 
Suite 1100 
Washington, DC 20006-4078 


Re: Country of origin marking on imported luggage. 


Dear Mr. Outman: 

This is in response to your letters of March 23, 27 and 31, 1989, in 
which you request a ruling on behalf of Samsonite Corporation (the 
importer) regarding country of origin marking on imported luggage. 
Facts: 

The subject merchandise is imported matched luggage which can 
either be sold in five-piece sets or individually. Approximately 
22,000 such sets have been imported for use by a domestic retailer 
in its “Discover America” marketing campaign. A sample set has 
been submitted for review. The set consists of a large suitcase, a 
small suitcase, a tote bag, a cargo bag and a garment bag. With the 
exception of the garment bag, each piece of luggage has a hangtag 
attached to its handle on which the registered service mark “Dis- 
cover America” is prominently displayed. Each of the five pieces of 
luggage also has a fabric tag sewn into one of its inside seams which 
bears the name of the importer, the importer’s domestic address 
and the words “Made in Taiwan.” Additional material submitted in- 
dicates that the “Discover America” campaign is a nationwide mar- 
keting program sponsored by the Travel Industry Association of 
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America to promote travel in the United States. Participants in the 
campaign include retailers, air, rail and bus companies, as well as 
certain cruise lines and hotels. The subject luggage will be dis- 
played by the retailer in its stores throughout the U.S. amidst 
prominent “Discover America” promotional material. 


Issue: 


Whether the country of origin marking on the subject luggage is 
conspicuous within the meaning of section 304, Tariff Act of 1930, 
as amended (19 U.S.C. 1304), and section 134.47, Customs Regula- 
tions (19 CFR 134.47). 


Law and Analysis: 


As you are aware, 19 U.S.C. 1304 requires, in general, that all ar- 
ticles of foreign origin imported into the United States be legibly, 
conspicuously and permanently marked to indicate the country of 
origin to the ultimate purchaser in the U.S. Part 134, Customs Reg- 
ulations (19 CFR Part 134), implements the country of origin mark- 
ing requirements and exceptions of 19 U.S.C. 1304. As provided in 
19 CFR 134.41, the country of origin marking is considered conspic- 
uous if the ultimate purchaser in the US. is able to find the mark- 
ing easily and read it without strain. 

In Customs Circular MAR-2-RM (dated January 16, 1970) Cus- 
toms determined that handbags should be marked by means of a 
fabric label sewn to the lining in a conspicuous place. In HQ 
723116, dated September 15, 1983, Customs ruled that the side 
seam of a handbag was a sufficiently conspicuous place to attach 
the fabric label bearing the country of origin marking. Customs rea- 
soned that a potential purchaser would open the bag and inspect its 
interior before buying and that the label would then be easily seen. 

We find that the same rationale applies in this case. It is our 
opinion that a potential purchaser would unzip the luggage and in- 
spect the interior before making a purchase and such inspection 
would immediately reveal the fabric label sewn into the inner seam. 

The question here is whether the country of origin marking sewn 
into the inside seam of the luggage is sufficiently conspicuous in 
light of the registered service mark “Discover America” which ap- 
pears on a hangtag attached to the handle of the luggage. In deter- 
mining whether or not a particular country of origin marking is 
sufficiently conspicuous, Customs will take into account the pres- 
ence of words or symbols on the article which may mislead the ulti- 
mate purchaser as to the country of origin. Consequently, if the 
words “United States,” or “America,” the letters “U.S.A.,” any vari- 
ation of such words or letters, or the name of any city or locality in 
the United States, or the name of any foreign country or locality 
other than the country of origin, appears on an imported article in 
such a way so as to be misleading to the ultimate purchaser, special 
marking requirements are triggered. Section 134.46, Customs Regu- 
lations (19 CFR 134.46), requires that in such case, the name of the 
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country of origin must appear legible, permanently and in close 
proximity to such words, be in letters of at least comparable size 
and be preceded by the additional words “Made in,” “Product of,” 
or other words of similar meaning. However, section 134.47, Cus- 
toms Regulations (19 CFR 134.47), provides a special exception from 
marking where the word “America” appears on the article as part 
of a trademark or trade name or as part of a souvenir marking. In 
such circumstances, no “comparable size” requirement exists and 
the country of origin marking can either be “in close proximity or 
in some other conspicuous location.” 

In C.S.D. 88-38 (July 18, 1988) Customs ruled that prominent and 
decorative use of the trademark “Perry Ellis America” displayed on 
the outside of a T-shirt was not misleading. In that case, the coun- 
try of origin marking appeared on a label attached to the inside 
neck of the shirt which is the usual location for marking shirts. Al- 
though the words “Made in Zimbabwe” were in letters significantly 
smaller than those used for the words “Perry Ellis America,” Cus- 
toms found the country of origin mark to be conspicuous and proper 
because it could be found easily upon casual inspection and was af- 
fixed in its usual location. 

In HQ 723116 (September 15, 1983) Customs found that certain 
handbags imported from Taiwan and bearing the trademark 
“American West” on a tag sewn to the outer pocket were properly 
marked according to 19 CFR 134.47. In that case, as in C.S.D. 88-38, 
Customs based its determination on the fact the country of origin 
marking, which was affixed to a seam inside the handbag, could be 
readily found and easily read upon casual inspection. 

In each of the cases noted above, Customs found that use of the 
word “America” or “American” was not misleading based on the 
fact that the word was part of a registered trademark and that the 
country of origin marking was conspicuous. That is, although the 
country of origin mark in each case was significantly less promi- 
nent and was not necessarily located in close proximity to the trade- 
mark, it could be found upon casual inspection, was otherwise prop- 
er and, therefore, satisfied the requirements of 19 CFR 134.47. 

Likewise, in the case at hand, it is our opinion that 19 CFR 134.47 
applies and that use of the service mark “Discover America” would 
not mislead the ultimate purchaser. We note that section 134.47 re- 
fers to trademarks, tradenames and souvenir markings and does 
not specifically include service marks. However, the rationale for 
granting a special exemption for trademarks and tradenames ap- 
plies to registered service marks, as well. Section 3 of the Lanham 
Act (15 U.S.C. 1053) provides that service marks used in commerce 
shall be registrable, in the same manner and with the same effect 
as are trademarks, and when registered they shall be entitled to the 
protection provided herein in the case of trademarks. Accordingly, 
it is our opinion that service marks are comparable to trademarks, 
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tradenames and souvenir markings and that the intent and spirit of 
section 134.47 was to include registered service marks. 

After careful examination of the samples and review of the sub- 
mitted materials, we conclude that the country of origin marking 
on the subject luggage is sufficiently conspicuous to satisfy the re- 
quirements of 19 CFR 134.47. We are of the opinion that the words 
“Discover America” mark are used to show the retailer’s support 
for the Travel Industry Association of America nationwide market- 
ing campaign that is designated by that registered service mark, 
and not to mislead or deceive the ultimate purchaser with respect 
to the origin of the luggage. 


Holding: 

Based on all the factors in this case and after careful examination 
of the submitted samples, we find that the luggage, which is con- 
spicuously marked ‘Made in Taiwan R.O.C.” by the use of a fabric 
tag sewn into one of the inside seams, and which displays a hangtag 
with the words “Discover America,” is legally marked according to 
19 U.S.C. 1304 and 19 CFR 134.47. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 12 


PROPOSED CUSTOMS REGULATION AMENDMENT TO THE 
DEFINITION OF SWITCHBLADE KNIVES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule, solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regu: 
lations relating to switchblade knives. Switchblade knives are pro- 
hibited entry into the United States by the Switchblade Knife Act. 
The document clarifies the definition of switchblade knives and re- 
lated materials which are included within the prohibitions of the 
Act. It would also amend the regulations by including “Balisong” 
and “ballistic” knives among the prohibited weapons. It is Customs 
position that both the legislative intent and current definitions in- 
clude Balisong knives within the existing regulatory prohibition. 
This position has been expressly upheld in the courts; however, Cus- 
toms has decided to clarify the regulations. The inclusion of “ballis- 
tic” knives reflects direct Congressional action. This notice of pro- 
posed rulemaking invites comments from interested members of the 
public which will be reviewed and considered prior to the publica- 
tion of a final rule. 


DATE: Comments must be received on or before October 17, 1989. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, U.S. 
Customs Service, Room 2119, 1301 Constitution Avenue, NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Samuel Orandle, 
Value, Special Programs and Admissibility Branch, Commercial 
Rulings Division, (202) 566-5765. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Switchblade Knife Act (15 U.S.C. 1241-1245) prohibits the in- 
troduction, manufacture, transportation or introduction into inter- 
state commerce of any switchblade knife. To implement the law, 
Customs adopted regulations which followed the legislative lan- 
guage extremely closely (19 CFR 12.95-12.103). Those regulations 
also specifically referred to the court decision of Precise Imports 
Corp. and Others v. Joseph P. Kelly, Collector of Customs, and 
Others (378 F. 2d 1014). Because of this reference, the existing regu- 
lations appear to imply that one of the principal considerations in 
determining the legality of a knife is the type of blade style the 
weapon possesses. While style is relevant, it is not of overriding im- 
portance. Concealability, and the ease with which the knife can be 
transformed from a “safe” or “closed” condition to an “operational” 
or “open” state are much more important. The Customs position, 
which has been supported by court decisions, is that Congressional 
intent was to address the problem of the importation, subsequent 
sale, and use of a class of quick-opening, easily concealed knives 
most frequently used for criminal purposes. The deletion of the ref- 
erence to the Precise Imports case does not imply that Customs does 
not consider the principles contained in that case important, or that 
they are in any way no longer relevant. Rather, the principles in 
the Precise Imports case could not be considered too limiting. 

In addition to the knives themselves, Customs is also concerned 
with blades, handles, and kits which are entered separately into the 
United States where they are assembled into a finished product 
which would have been denied entry had any been attempted. To 
prevent such actions, Customs has issued several decisions which in- 
clude these components within the prohibitions of the Switchblade 
Knife Act. 

The Customs position that Balisong knives are included within 
the prohibitions of the Switchblade Knife Act was squarely ad- 
dressed in a decision of the United States Court of Appeals for the 
Sixth Circuit, Taylor v. United States, 848 F.2d 715 (6th Cir. 1988). 
That decision reversed an order of the district court which had en- 
joined Customs from seizures of Balisong knives. In its decision, the 
Court of Appeals stated the Customs Service’s interpretation of the 
statute was rational and should not be set aside. In order to clearly 
set forth Customs position, the regulations issued to implement the 
Act are being amended to specifically refer to Balisong knives. 

In 1986, in response to a newly developed weapon called a “ballis- 
tic knife”, Congress, as part of Public law 99-570, amended the 
Switchblade Knife Act by adding a new section 1245 prohibiting the 
possession, manufacture, sale, or importation of ballistic knives. 
These knives were defined in the legislation as knives with a de- 
tachable blade that is propelled by a spring-operated mechanism. 
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To conform the Customs Regulations to the statute, the proposed 
amendment includes these knives within the identified prohibited 
items. 

The proposed amended regulation is intended to eliminate the 
need for continuing litigation over the scope of Customs Regulations 
which exclude knives which are within the breadth of the Switch- 
blade Knife Act. The amendment is intended to include within the 
definition section, (§ 12.95(a)), all types of knives and knife compo- 
nents which fall within the prohibition of the Switchblade Knife 
Act either by name or description. 

The proposal also amends the Regulations to provide that Cus- 
toms will use its seizure authority under 19 U.S.C. 1595a(c) to en- 
force the provisions of the Switchblade Knife Act. In addition, cita- 
tions of the Switchblade Knife Act are revised to reflect. its. 
amendment. 

It is Customs position that the proposed amendments of the Cus- 
toms Regulations are being made to clarify already existing enforce- 
ment standards and regulations, and not to create new standards or 
prohibitions. Accordingly, Customs will continue to enforce the ex- 
isting regulations, to include all judicial interpretations thereof, 
during the consideration of these proposed amendments. 


CoMMENTS 


Before adopting the proposed amendments, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
Disclosure Law Branch, Room 2119, U.S. Customs Service Head- 
quarters, 1301 Constitution Avenue, NW., Washington, D.C. 


REGULATORY FLExiBiLiry ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis.or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly; no regulatory impact analysis 
has been prepared. 
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DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 


List or SuBJEcts IN 19 CFR Part 12 
Customs duties and inspection, Imports. 


ProposED AMENDMENT 


It is proposed to amend Part 12, Customs Regulations (19 CFR 
Part 12), as set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation for Part 12 will continue to read 
as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202, (General Note 8, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1624. 

2. The specific authority for § 12.95-12.103 will be revised to read 


as follows: 
§ 12.95-12.103 also issued under 15 U.S.C. 1241-1245. 


3. Section 12.95 is amended by revising paragraph (a) to read as 
follows: 


§ 12.95 Definitions. 
* * 


* * * * * 


(a) Switchblade knife. “Switchblade knife” means: 

(1) Any knife, or components thereof, including, but not limited 
to, knives which are referred to as Balisong, butterfly, or gravity 
knives, which has the following characteristics or identities: 

(i) A blade which opens automatically by hand pressure applied to 
button or device in the handle of the knife, or any knife with a 
blade which opens automatically by operation of inertia, gravity, or 
both; or 

(ii) Knives which, by insignificant preliminary preparation, as de- 
scribed in paragraph (b) of this section, can be altered or converted 
so as to open automatically by hand pressure applied to a button or 
device in the handle of the knife or by operation of inertia, gravity, 
or both; or 

(iii) Unassembled knife kits or knife handles without blades 
which, when fully assembled with added blades, springs, or other 
parts, are knives which open automatically by hand pressure ap- 
plied to a button or device in the handle of the knife or by operation 
of inertia, gravity, or both. 

(2) Knives with a detachable blade that is propelled by a spring- 
operated mechanism and which are referred to as ballistic knives, 
or components thereof. 
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§ 12.96 [Amended] 

4. In § 12.96(b) remove the words “the Act of August 12, 1985 (15 
U.S.C. 1241-1244)” and add, in their place, the words “15 U.S.C. 
1241-1245”. 

5. Section 1297 is amended to read as follows: 


§ 12.97 Importations contrary to law. 

Importations of switchblade knives, except as permitted by 15 
U.S.C. 1244, are importations contrary to law and are subject to for- 
feiture under 19 U.S.C. 1595a(c). 

6. Section 12.98 is amended by revising the introductory text and 
revising paragraph (c) to read as follows: 


§ 12.98 Importations permitted by statutory exceptions. 
The importation of switchblade knives is permitted by 15 U.S.C. 
1244, when: 
* 


* * * * * * 

(c) A switchblade knife, other than a ballistic knife, having a 
blade not exceeding 3 inches in length is in the possession of and is 
being transported on the person of an individual who has only one 
arm. 


§ 12.100 [Amended] 


7. In § 12.100(b) remove the words “§ 4 of the Act of August 12, 
1958”. 


§ 12.101 [Amended] 


8. In § 12.101(a) remove the words “section 545, title 18, United 
States Code” and add, in their place, the words “19 U.S.C. 1595a(c)”. 


§ 12.103 [Amended] 

9. In § 12.103 remove the words “the Act of August 12, 1958 (15 
U.S.C. 1241-1244)” and add, in their place, the words “15 U.S.C. 
1241-1245”. 

MIcHaEL H. Lang, 
Acting Commissioner of Customs. 
Approved: August 14, 1989. 
JouN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 18, 1989 (54 FR 34186)] 
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